STATE OF NEW HAMPSHI RE
ROCKI NGHAM  SS. SUPERI OR COURT

John Difeo d/b/a Dredz International Inports
V.

Town of Pl aistow
Docket No. 00-E-0218

ORDER

Petitioner seeks a decl aratory judgnent that respondent's zoning
ordi nance prohibiting body piercing in the Town of Plaistowis
unconstitutional, that the Town may r egul at e but not prohi bit body
pi erci ng, and that petitioner is authorized to practice body piercing
inhis Plaistowstore. Respondent objects and clains that its zoning
ordi nance i s valid and constitutional, andthat petitioner nmay not
practice body piercinginthe Town of Plaistow The court heldatrial

on the nerits on August 2, 2001, which continued on January 17,

I n 1999, petitioner, John Di feo, becane i nterested in expandi ng
hi s busi ness, Dredz I nternational Inports, toinclude an additi onal
| ocation. Inadditionto beingretail establishments that sol d such
items as clothing, jewelry, gifts and seasonal itens, petitioner's
est abl i shnments of fered patrons tattoos and body pi erci ng. | n Decenber
1999, petitioner hired a real -estate agent who researched | ocal
ordi nances in the Town of Pl aistow, New Hanpshire, and found no
prohi bitions onthe type of establishnent petitioner was interested in

opening inthe Town's G 1 zone. On January 12, 2000, petitioner signed
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a | ease proposal for spacein ashoppingcenter inthe C1zoneinthe
Town of Pl ai stow.

I n February 2000, petitioner met with the Town of Pl aistow s
health of ficer, Mary H len Tufts, to di scuss the nature of his intended
store. Subsequently, petitioner net with the Town of Plaistow s
bui | di ng i nspector regarding his plans. Neither Tufts nor the buil ding
i nspector advi sed petitioner that he woul d not be al |l owed t o conduct
body piercinginthe Town of Plaistow Rather, Tufts told petitioner
t hat t he Town of Pl ai stowwas i nterested i n adopti ng body pi ercing
regul ations. Petitioner gave Tufts a copy of Seabrook's regul ati ons as
it pertainedto his establishnent there, and Tufts visited petitioner's
Seabrook | ocation. Petitioner attended public hearings inthe Town of
Pl ai st owand provi ded Tufts with draft heal t h ordi nances on t he subj ect
of body piercing.

I n March 2000, at the Pl ai stow Town Meeti ng, respondent adopt ed
a zoni ng anmendrrent whi ch al | owed t att ooi ng and body piercinginthe CG1
zone. On April 7, 2000, petitioner signed alease and pai d a deposit
for comrercial space inthe C-1 zone. Petitioner nade significant
i nprovenents to the space to accommpdate his retail business and
addi ti onal inprovenents to accommodate his body piercing practi

On April 11, 2000, Tuftstold petitioner that the draft health
ordi nances were presented tothe Board of Sel ect men. On t hat date,
Tufts advi sed petitioner for thefirst tine that the Board of Sel ect nmen
coul d prohi bit body piercing inthe Town of Plaistow. On April 17,
April 24, and on May 1, the Board of Sel ect nen consi dered draft health

or di nances and hel d publ i c heari ngs on regul ati ng, not prohibiting,
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body piercing. On May 8, t he Board of Sel ect nen adopt ed an or di nance

prohibiting, inter alia, body piercing and tattooi ng, except by a
| i censed physi ci an. I n Sept enber 2000, at a Speci al Town Meeti ng, the
Town of Pl ai st ow adopt ed a zoni ng ordi nance t hat conpl etely prohibits
body pi ercing. In Cctober 2000, after the i nprovenents were conpl et ed,
petitioner received an occupancy permt for the commerci al space.

Petitioner, however, has not performnmed body piercingat this|ocation.

Petitioner instituted this action to renove the Town of
Pl ai st ow s prohi bition on body piercing. First, petitioner contends
t hat body piercingis an ancient art form Petitioner represents that
body piercingis multi-cultural and is practiced for a variety of
aesthetic, spiritual, religious and personal expression reasons.
Petitioner advances, therefore, that body piercingis protected by the
First Anendnent to the United States Constitution and by Part I,
Articles 5 and 22 of the NewHanpshire Constitution. Petitioner asserts
t hat t he Town of Pl ai st owcannot conpl etely prohi bit body piercing, but
canregul ate the practicein areasonabl e manner. Next, petitioner
contends that he relied on respondent’ s represent ati ons when he ent ered
i nto his | ease and when he contracted to nake i nprovenents. Petitioner
contends t hat respondent is therefore estopped fromenforcingits

prohi bition on body piercing as it relates to petitioner.

The Town of Pl ai st ow espouses t he opposite view First, respondent
claims that evenif body piercingis speech, the Town of Pl ai st ow nay

enact | aws that pronote t he health, safety, and noral s of the general
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wel f are. Respondent contends that under RSA chapter 329 and 314,
pr ohi bi ting body pi erci ng does not unreasonably burden petitioner's
free speech. Next, respondent clains that the body pi ercing prohibition
is not azoningrestrictionbut ahealth ordi nance and i s therefore not

subject to "vesting" or "estoppel".

| . Body Piercing as Synbolic Speech

The first question before the court i s whether body piercing
constitutes synbolic expression. "The United States Suprene Court has
not yet established a test for finding when 'conduct becones so
intertwi ned with expression' that it becones synbolic speechentitled

to first amendnent protection.” State v. Cline, 113 N. H. 245, 247

(1973) (quoting Cowgi Il v. California, 396 U S 371, 372 (1970)); see

State v. Royal, 113 N. H 224, 228 (1973). "In a nunber of cases,

however, ideas communi cated nonverbally were held entitled to

constitutional protection." dine, 113 N H at 247 (citing Stronberg v.

California, 283 U.S. 359 (1931); West Virginia St. Bd. of Educ. v.

Barnett, 319 U.S. 624 (1943); Tinker v. Des Moines School Dist., 393

U.S. 503 (1969); Schacht v. United States, 398 U. S. 58 (1970).

Petitioner testifiedthat his clients consult himprior tothe act
of body piercing. Petitioner and client discuss the various types of
pi ercing that are avail abl e, whether the client has any speci al
requests, and what nessage the client i s seekingto express throughthe
piercing. Petitioner testifiedthat aside fromthe el enent of personal
beautification, clients seek to express cultural, ritualistic, and

religious aspects through his art. Petitioner reveal ed that he has had
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clients who have requested i denti cal body piercings to expresstheir
bonds as a coupl e; and sone clients have requested mat chi ng body
pi ercings to reflect their nother-daughter bonding relationship.

Petitioner testifiedto exanples of clients who have expressed
t hensel ves usi ng hi s nediumas an art form For exanpl e, petitioner
produced a pi cture of aclient who cane to hi mafter havi ng the i nage
of a bull tattooed on his chest. The client wi shed to have a netal ring
pi erced t hrough t he bul | ' s nose, the | ocati on of which corresponded
with the client's nipple. (Exhibit 7). Petitioner also detailed a
client's preparationfor her nuptials. She requested f our hoops pi erced
in each of two |i nes down her back, through these hoops the client
| aced her weddi ng gown.

The art of body piercing has been practice as far back as anci ent

Egyptiantines.! Petitioner's witness, N col e Provost, testifiedto her

L "[Septum piercing is predom nant anongst inhabitants of
India, Africa and Polynesia." Respondent's Objection to Mtion for
Tenporary Injunction, Exhibit D, The Eye of the Needle. "The | abret
piercing i s seen anongst the people of certain South American tribes,
Kenya, Zanmbezi and North Caneroon and have synbolic neani ngs. Sone
tribes enlarge the |abret piercing to acconmodate a | arge plug or

disc.” 1d. "The navel piercing was a sign of royalty to the Ancient
Egypti ans and was sonetinmes denied to commoners, hence a deep navel
was highly prized.... This piercing is still greatly sought after and
admred, is purely visual and lends itself to inmaginative and
decorative effects.” Id. "It is said that Roman Centurions wore

ni pple rings as a sign of virility and courage and as a dress
accessory to hold their short capes in place.” Id. "The scrotal sac

piercing is said to have originated from Arabia where a ring is
inserted in the left side of the scrotumduring a cerenonial piercing
when a youth achi eves manhood." 1d. "Used in ancient Rome on nale

sl aves or athletes to ensure chastity, the foreskin is pierced on
each side and a clasp or lock is inserted through both piercings
ensuring that the foreskin is held in place covering the glans. Today
this piercing is used minly as a neans of displaying eye-catching
ornanents and does not have a particularly sexual function."™ |d.
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body piercing practices. She testified that in addition to the
decorative effect, her piercings have aspiritual rational e. Provost
testifiedthat she pierces her body as an expressi on of her passing
di fferent personal mlestonesinher |ife andthat body piercingto her
is arite of passage.

The court finds that body piercingis synbolic speech. Ti nker, 393
U.S. 503. The primary purpose of the body piercingis the expression of
i deas. 1d. Conpare e.g. G ossnman v. Baungartner, 254 N. Y. S. 2d 335, 338

(1964) ("It isstill truethat thereis no accountingfor taste, but
t he decoration, so called, of the human body by tattoo designis, in
our cul ture, a barbaric survival, often associated with a norbid or

abnornmal personality") with Commonweal th v. Meuse, 10 Mass. L. Rptr. 661

(Mass. Super. 1999) ("The cultural status of tattooi ng has steadily
evol ved fromt hat of an anti-social activityinthe 1960s to that of a
trendy fashi on statenment inthe 1990s.... Tattooing is recogni zed by
gover nnent agenci es as both an art formand a profession and tatt oo-
related art work i s the subj ect of nuseum gal |l ery and educati onal

institution art shows across the United States.")

1. Requlating Speech is Pernissible

"To characterize defendant' s conduct as synbol i ¢ speech woul d not
resol ve the i ssue, for synbolic speechis not afforded the sane first
and fourteenth amendnment protection as i deas comruni cat ed by pure

speech. Cline, 113 N.H at 248 (citing Cox v. Louisiana, 379 U S. 536,

555 (1965) and Street v. New York, 394 U. S. 576 (1969); see Royal, 113

N. H at 229. See also People v. O Sullivan, 409 N.Y.S. 2d 332, 333




(1978) ("[E]ven pure speech may be subj ect to reasonabl e regulationin

the publicinterest") (citing Cox and Adderley v. Florida, 385 U S. 38,

48 (1966)).

The State may under certain circunstances regul ate the
nonspeech el ement of synbolic speech with justifiable
incidental limtations onthe speech elenent. In United
States v. O Brien, 391 U. S. 367, 377 (1968), the Suprene
Court stated "a governnment regulation is sufficiently
justifiedif it isw thinthe constitutional power of the
governnment; if it furthers an i nportant or substanti al
governnmental interest; if the governmental interest is
unrel ated to t he suppressi on of free expression; andif the
incidental restrictiononallegedfirst amendnent freedons
isnogreater thanis essential tothe furtherance of that
interest.”

Cline, 113 N.H. at 248. See also O Sullivan, 409 N. Y. S. 2d at 333,

wherei n defendant, "a devotee and practitioner of the art of
tattooi ng”, chall enged a New York statute regul ati ng tattooing as
unconstitutional under the First Amendnent.

[ D] efendant’' s right to engage intattooingis not paranount

tothe public's right to good health. Nor nay def endant

escape valid regul ation by labellinghis art formsynbolic
speech. \When the object of legislation is not the
suppr essi on of free expressi on but the pronotion of public
health, thereis noconstitutional violationevenif there

is some incidental interference with liberty or property.
Id. at 333 (citations omtted).

In Cline, the New Hanpshire Suprene Court held that a statute
regul ating the use of aflag, couldand didinfact trunp defendant's
ri ghts under the first amendnent. "Any incidental limtation of first
anmendnent freedons that may result fromthis statute are certainly no
greater thanis essential tothe furtherance of the stateinterest.”
Cline, 113 N. H at 249.
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We have never hel d that anindividual'sreligious beliefs
excuse himfromconpliance with an otherw se valid | aw
prohi biting conduct that the Stateis freetoregulate. On
the contrary, therecord of nore than a century of our free
exerci se jurisprudence contradicts that proposition. As
descri bed succinctly by Justice Frankfurter inMnersville
School Dist. Bd. of Ed. v. Gobitis, 310 U. S. 586, 594-595
(1940): "Consci entious scrupl es have not, inthe course of
the |l ong struggle for religious toleration, relievedthe
i ndi vi dual fromobedi ence to a general | awnot ai med at the
pronotion or restriction of religious beliefs. The nere
possessi on of religious convictions which contradict the
rel evant concerns of a political society does not relieve
the citizen fromthe di scharge of political responsibilities
(footnoteomtted).” Wefirst had the occasi onto assert
that principlein Reynolds v. United States, 98 U. S. 145
(1879), where we rejected the claimthat crimnal | aws
agai nst pol ygamy coul d not be constitutionally appliedto
t hose whose rel i gion commanded t he practice. "Laws," we
said, "are made for the governnment of actions, and while
t hey cannot interfere with nere religious belief and
opi nions, they may with practices.... Can a man excuse hi s
practices tothe contrary because of his religious belief?
To permt this would be to make t he prof essed doctri nes of
religious belief superior tothelawof theland, and in
effect to permt every citizen to become a |law unto
himsel f." 1d., at 166-67.

Enpl oynent Div. Dept. of Hunan Res. v. Snmith, 494 U. S. 872, 878-79

(1990) .

A Legitinmate Health I nterest

The follow ng statutes apply to body piercing.

The comm ssioner shall adopt rules, under RSA 541-A,
relative tothe hygi enic practice of tattooing and sanitary
operations of tattoo establishments. Such rul es shal

i ncl ude:

| . Standards of hygiene to be nmet and maintained by
establi shnments and practitionersinorder toreceive and

mai ntain a license to carry out the practice of tattooing.

RSA 314-A:3, | (Supp. 2001).

The st andards of hygi ene and sanitary operation for the
practice of tattooi ng adopted by rul e under RSA 314-A: 3, |
shall al so apply to the practice of body pi ercing taking
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pl ace in tattoo establishments requiredto belicensed under

this chapter. For the purpose of this section, "body

pi ercing" neans any piercing of the human body.

RSA 314- A: 4. Although the foll owi ng statute, RSA 314-A:5, isclearly
under the chapter entitled Tattoo Parl ors and nmakes reference only
t heret o, respondent contends this statute applies to body piercing as
wel | .

Not hing inthis chapter shall be construed as preventing

towns and cities fromprohibitingor regulatingthe practice

of tattooi ng under RSA 31 and RSA 47, provi ded t hat such

regul ati on shall be noless stringent than the provisions of

this chapter or rules adopted pursuant to this chapter.
RSA 314-A:5, 11.

Areviewof the testinony given by t he respondent’'s nmedi cal expert
witness, Dr. Georgia Tuttle, thoroughly denonstrates the nedi cal risks
i nherent in body piercing. Dr. Tuttle expl ai ned t he physi cal and
bi ol ogi cal nechani cs of body pi erci ng and conpared body piercingto a
surgi cal procedure. Dr. Tuttl e expl ainedthe conplicationsthat are
likely to arise subsequent to piercing various parts of the body, such
as the tongue - where the nmetal is piercedthrough not only epiderms
and derm s but al so through nmuscl e tissue. Dr. Tuttl e del i neated conmon
infections resulting frombody piercing, whichinclude allergies,
syphilis, hepatitis, tubercul osis, various types of H'V, and fl esh-
eati ng bacteri a.

Dr. Tuttl e establishedthat rigorous regulationof lay tattoo
practitioners would not be effectivetoelimnate theserisks. Dr.
Tuttle clearly expressed that avalidregul atory schenme i nthe Town of

Pl ai st owwoul d not be adequate if the practitioners were non-nedi cal

physi ci ans because the practice of body piercing included conpl ex
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medi cal issues that a health officer would have to deal wth.
Respondent established throughits current health officer, Kinberly
Onett, that the Town of Pl ai stow s budget for its health departnent is
$23, 439 whichis sufficient for apart-tine health officer's salary and
suppl i es, but woul d not suffice to nonitor the regul ati on of | ay body
piercing practitioners. Dr. Tuttle opi ned that the Town of Pl ai stow s
current heal th scheme woul d not be adequate to prevent the i nherent
health ri sks associ ated with body piercing if done by non-nedi cal
per sonnel .

Respondent has proven a substantial rel ati on between the need to
regul ate body piercing and the health interest in reducing or
elimnatingthe risks associated with body piercing. Thelegitimte
state interest hereis protectingthe public health fromthe inherent

ri sks associated with body piercing. Conpare with 58 Am Jur. 2d

Occupations, etc. 8131 (1989) whi ch di scussed a statute regul ating

tattooing ("[g]iventheinherent healthrisks involvedintattooing,
t he busi ness of tattooingis a proper subject of regul ation at both the

state and rmunici pal levels") citing G ossman v. Baungartner, 271

N.Y.S.2d 195, 199 (1966) in the footnote.?

| V. Unreasonabl e Requl ati on

2"]In the case before us, there is no warrant for the charge
that the Board of Health acted arbitrarily or capriciously or that
the regul ation under attack was unreasonable. A review of the
evi dence given by the defendants' w tnesses thoroughly denonstrates
the conpelling nedical necessity for section 181.15 of the Health
Code. Not only was a connection shown between tattooing and hepatitis
but the proof convincingly established that rigorous regul ati on would
be ineffective." Grossman v. Baungartner, 271 N.Y.S. 2d at 199.
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As not ed above, in Septenber 2000, at a Speci al Town Meeting, the
Town of Pl ai st ow adopted a zoni ng ordi nance that does not nerely
regul ate, but conpletely prohibits, body piercing.

Constitutional rights, for the nost part, are not absol ute,
but must be enjoyedwith sonelimtations. The probl emof
preserving i ndividual rights under the Constitution and
still securingtothe statetheright toprotect itself is
not al ways an easy one, and it is sonetinmes difficult to
find the proper bal ance between them there being no
mat hemat i cal fornul a for acconmodating the ri ghts of the
i ndi vidual to the good of the community.

16A Am Jur. 2d Constituti onal Law 8385 (1989). Dr. Tuttle testifiedthat

al t hough i nherent ri sks exi st due to body pi ercing, these risks can be
reduced wi t h proper precautions. Furthernmore, Dr. Tuttle testifiedthat
t hese ri sks may be reduced substantially if proper |icensing procedures
are enacted. Thus, as adopted i n Sept enber 2000, the respondent's
zoni ng ordinance is not a reasonable regulation; the conplete
prohi bition of body piercing, by either |lay persons or nedical
personnel, overreaches the protections the Constitution affords.

A statute or ordinance is void for overbreadth when it
of fends the substantive due process notion that "a
governnmental purpose to control or prevent activities
constitutionally subject to state regul ati on nay not be
achi eved by means whi ch sweep unnecessarily broadly and
t hereby i nvade t he area of protected freedons. " NAACP v.
Al abama, 377 U. S. 288, 307 (1964); Zw ckler v. Koota, 389
U S. 241, 250 (1967). The "crucial question" in eachcaseis
whet her the statute or ordinance "sweeps within its
pr ohi bi ti ons what may not be puni shed under the First and
Fourteenth Amendnents."” Grayned v. Rockford, 408 U. S. 104,
114-15 (1972). See generally, Note, The First Amendnent
Overbreadth Doctrine, 83 Harv. L. Rev. 884 (1970).

State v. Albers, 113 NH 132, 134 (1973). See State v. Pi ke, 128 N. H.

447, 450-51 (1986) and State v. Hai nes, 142 N. H. 692, 699 (1998). The

Town of Plaistow s zoning ordi nance conpletely prohibiting body
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piercingis overbroad and t hus unconstitutional.3® Conpare with 58

Am Jur. 2d Occupations, etc. 8131 (1989) ("[e]lvenif tattooing was

consi der ed synbol i c speech, an ordi nance prohibiting all tattooing of
human bei ngs, except by |icensed nedi cal doctors for nedi cal purposes
had a val i d purpose of controlling hepatitis and would wi thstand a

constitutional challenge.") citing O Sullivan, 409 NY.S. 2d 332, inthe

f oot not e.

V. Concl usi on

The power of | ocal governments to zone and control | and use
i s undoubt edl y broad and its proper exerciseis an essenti al
aspect of achieving a satisfactory quality of lifeinboth
urban and rural communities. But the zoni ng power i s not
infinite and unchal |l engeabl e: it nmust be exercisedwi thin
constitutional limts.

Schad v. Borough of Mount Ephraim 452 U S. 61, 68 (1981) (citation and

gquotationomtted). Inlight of Dr. Tuttle's testinony, respondent has
alegitimte healthinterest inelimnatingtherisks associatedwth
body pi erci ng. However, the prohibition respondent passedinits zoning
ordi nance unnecessarily i ncludes nore constitutionally protected
synbol i c speech than i s necessary. Therefore, the Town of Plaistow s
zoni ng ordi nance passed in Septenber 2000, is unconstitutional.

Respondent i s, however, constitutionally permttedto reasonably

regul at e body piercinginthe Town of Pl ai stow. Respondent's pri or

3 Additional indicia that the zoning ordinance is overbroad
includes its prohibition on ear piercing. Dr. Tuttle testified that
pi ercing the ear | obe includes placing a metal stud through the two
| ayers of derm s and epiderm s and a |ayer of fat. Unlike piercing
ot her parts of the body, piercing the ears does not include piercing
t hrough nuscle, cartilage or bone, and the healing process is a
relative short tinme of four weeks.
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or di nance (subsequent to May 8, 2000), regul at ed body pi erci ng and
allowed it to be performed by licensed physicians. Wile such a
regulation would likely withstand a constitutional challenge,

(O Sullivan, 409 N. Y. S. 2d at 333), the ordi nance does not aut hori ze

petitioner, alay practitioner, topractice body piercinginthe Town
of Pl ai st ow.

Finally, the court notes that the representati ons nade by Town
of ficials were not know edgeabl e m srepresentati ons nor were they made
with theintention of inducing petitioner torely onthem therefore,
t he doctri ne of estoppel i nvoked by the petitioner is not applicable

here. Jackson v. Ray, 126 N. H. 759, 761 (1985). Petitioner, however,

has an adequate renedy at law by bringing a civil suit against
respondent seeki ng danages for his | osses which were i ncurred as a
result of his allegedreliance ontherepresentations Tow of Pl ai stow
of ficials made.

I n sunmary, petitioner's request for declaratory judgment is

GRANTED I N PART, inthat the respondent’'s Town neeting vote entirely

prohi biting body piercing within the Town is unconstitutional.
However, the Town may reasonably regul ate t he practi ce of body pi ercing
for health and wel fare purposes, by limting such practice to
performance by | i censed nmedi cal personnel. Therefore, the petition

i kewi se i s DENI ED I N PART, inthat petitioner nmay not practice the art

of body piercinginhis Plaistowfacility because heis not alicensed

nmedi cal practitioner.
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In light of the foregoing, the court rules on petitioner's
Requests for Findings of Fact as follows:
GRANTED: 1-22, 24, 27-28;

DEN ED: 23, 25-26, 29-30 (Dr. Tuttle did not officially testify
but offered information).

The court rul es on petitioner's Requests for Rulings of Lawas
fol |l ows:

GRANTED. 5, 9 (grantedto the extent the case actually reflects
the ruling proposed by petitioner), 10;

DENI ED: 1-4, 8;

NEI THER GRANTED NORDENIED: 6-7 (petitioner failed to supply cited
case).

The court rules on respondent’'s Requests for Findings of Fact
and Rulings of Law as follows:

GRANTED: 1-3, 6-9 (the correct citationis RSA 314-A: 4, see al so
exhibit 6), 11, 15, 17 (grantedto the extent that the article
actually reflects these statenents), 20, 22, 23 ("The questionis
whet her the limtationinposed by our statuteinconstitutionally
perm ssi ble), 24, 26, 29, 34;

DEN ED: 4-5, 12 (as phrased), 14 (the court heard no evi dence of
any 1991 ordi nance), 21, 25 (not accurate quote), 28, 32-33;

NEI THER GRANTED NOR DENI ED: 10, 13 (as phrased - the court di d not
make such findi ng), 16, 18-19 (granted to t he extent t hese quotes
reflect thecourt'srulings onpetitioner's notionfor tenporary
i njunction), 30;

GRANTED | N PART, DENI ED I N PART: 27 (granted as to quoti ng Dover,
deni ed as to quoting Young, 31 (granted as to first three
sentences, denied as to fourth sentence).

So Ordered.
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MARCH 7, 2002 [ S/

Dat e Patricia C. Coffey
Presi di ng Justice
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